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IN THE COURT OF THE SESSIONS JUDGE :: :: :: TINSUKIA 
 
District:  Tinsukia 

 
Present:  Sri P.J. Saikia 

Sessions Judge, 
Tinsukia 

 
                                 

 Criminal Appeal No. 38 (4) of 2015 
  
1.   Sri  Suraj  Karmakar, 
     S/o Sri  Shyam  Karmakar,      
     R/o  Talap,  
     P.S. Doomdooma, 
     Dist. Tinsukia, Assam…………………........................................Appellant  
 
                                      - Versus -  
 
1.  The State of Assam   
    
2.  Sri Jagadish  Dutta,   
      S/o  Lt.  Dibya Nath  Dutta, 
      Inspector of  Posts, 
      Doomdooma  Sub Division, 
     P.O. & P.S. Doomdooma,  
      Dist. Tinsukia, Assam…………………………………………............Respondents  
   
Appearance:  
 
                Sri A.K Choubey, 
               Public Prosecutor………………………......For the State  
 
                Sri   S. Prasad, 
               Advocate…………………………………….…For the Respondent No.1  
 
                Sri P. Agarwal, 
               Advocate……….....………………………....For the Respondent No.2  
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   Date of Argument:    22.12.2017  

   Date of Judgment:     06.01.2018 

 
 

J U D G M E N T  
 
 

1. This appeal is directed against the judgment and order dated 27.11.15 passed by 

the learned Addl. Chief Judicial Magistrate, Tinsukia in G.R. Case No. 299/12.   By   the  

impugned  judgment,  the  appellant  was convicted  u/s. 409 of the Indian Penal Code 

and  was  awarded sentence of  imprisonment and  fine. For  proper appreciation  of  

the  appeal,  the  prosecution  case  against the  accused/appellant  may  be  

considered. 

 

THE PROSECUTION CASE  
 

2. The  appellant  herein  was  working as a  Branch  Post  Master  of  Gakhirbheti  

Branch  Post  Office.  From 01.02.2012  the appellant   remained absent  from  his  

duty without any information  to  anyone. 

 
3. The  informant  of  this  case  is  Sri  J. Dutta,  the  Inspector  of  Posts, 

Doomdooma  Sub  Division. In  the  ejahar  lodged  by  him  it  has  been alleged  that  

the  appellant  received  money  from  different  account holders  and  did  not  deposit  

the  same  in  their  accounts. It  is  alleged that  the  appellant  has  misappropriated  

an  amount  of  Rs. 1,89,500/-. 

 
4. The  charge  u/s. 409 IPC  was  framed  against  the  accused  by  the trial court 

and  the  appellant  pleaded  not  guilty  under  the  said charge. 
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5.  During trial  of  the  case,  the  prosecution  side  has  examined  as many  as  

eight  witnesses.  The  appellant  did  not  adduce  any evidence and  he  simply  

pleaded  total  denial. On  the  basis  of  the  evidence  on record,  the  trial  court  

passed  the  impugned  judgment. 

 

POINT FOR DETERMINATION 

6. The only point for determination in this appeal is as to whether the  trial court 

has erred while passing  the  impugned  judgment?  

 

DECISION AND REASONS THEREOF 

7. I  have  carefully  gone  through  the  prosecution  evidence available  in record. 

Here  in  this  case  there  is  no  dispute  that  the  appellant  was a  public  servant  at  

the  relevant  time  of  occurrence. The accused has not denied this fact.  

 
8. The  only  question  that  arose  is  as  to  whether  he  had  defalcated public  

money  that  was  entrusted  to  him. 

 

9. The first witness in this case is Jagadish Dutta. He is a Sub-Divisional Inspector 

of Postal Department, posted at Doomdooma. He has proved the ejahar as Ext.1. 

Jagadish Dutta has stated that since the month of February, 2012, the appellant was 

absent in his duties in an unauthorized manner. The witness has stated that he had 

inspected the records of the office and found that the appellant had retained the 

savings account passbooks of different persons and those were kept in the post office 

itself.  The witness further stated that he had inspected two numbers of passbooks 

belonging to Anima Moran and Mamoni Gowala. When the passbooks were inspected 

along with other official records, it was found that the entries in the passbooks did not 

tally with the official records. The witness has stated that the money received by the 

appellant through those two passbooks were not credited into the official accounts.  
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The witness has proved the passbooks of Mamoni Gowala as Material Ext.1. Jagadish 

Dutta has stated that this lady used to deposit Rs.400/- per month. According to the 

witness, on 25.9.07, Mamoni Gowala deposited Rs.400/- in her account. Similarly, on  

31.9.08, Mamoni Gowala deposited four installments of Rs.400/- each and the money 

was accepted by the appellant. The appellant also accepted another installment from 

Mamoni Gowala on 31.7.08. The passbooks contain the signatures of the appellant 

acknowledging the receipt of the money. The witness has stated that the money 

deposited by Mamoni Gowala on 19.11.10 was not deposited by the appellant in the 

government accounts.  

 

10. Similarly, Material Ext.2 is the passbook of Anima Moran. It shows that on 

16.3.09, Rs.2,000/- was deposited in the post office. According to Jagadish Dutta, after 

about two months this Rs.2,000/- was credited to the govt. accounts by the appellant. 

The witness has stated that on 4.5.09, the appellant did not deposit Rs.10,300/-. He 

also did not credit the amount of Rs.3,400/-, which was received by the appellant on 

3.2.10. Jagadish Dutta has stated that on 23.5.11, Rs.5,000/- was fraudulently 

withdrawn from the account of Anima Moran and the passbook does not contain this 

entry. 

 

11. The second witness is Etawa Pator. He was an account holder in the post office 

of Doomdooma, where the appellant worked. He has stated that he gave Rs.6,000/- to 

the appellant for depositing the same in his account. Material Ext.3 is the relevant 

receipt. Etawa Pator has stated that after filing of the case against the appellant, his 

money was returned. 

 

12. The third witness is Maghu Bhumij. He is a seizure witness and he has stated 

that he knows nothing about the occurrence. 
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13. Now, I shall take up the evidence of Anima Moran. She stated that she gave 

Rs.13,000/- to the appellant for depositing the same in her account and a later date, 

when she went to the post office to withdraw the money, she came to know that her 

deposit was not entered into her passbook. She stated that she did not receive her 

money at all. 

 

14. The next witness is Mamoni Gowala. She stated that she had a recurring deposit 

in the post office. She used to deposit Rs.400/- per month and she used to hand over 

the money to the appellant. Mamoni Gowala has stated that after about four months, 

she enquired about her account and at that time, the appellant reportedly told her that 

her account was closed. Mamoni Gowala has stated that the money she deposited in 

her account was not entered into her passbook, but it was entered in the ledger book of 

the office. She stated that she has already received back her money. 

 

15. The witness Umananda Bhattacharjee is a post office employee. He was a 

witness to the seizure of a passbook of Anima Moran. Apart from that, his evidence is 

hearsay.   

 

16. The witness Khurshid Ahmed is also a postman and his evidence is also hearsay. 

 

17. The last man to be examined is the police investigating officer Sri Tikheswar 

Gogoi. He spoke about the investigation. 

 

18. The appellant was examined u/s.313 of Cr.P.C. and all the incriminating 

circumstances appearing in the prosecution evidence were brought to his notice. 

Regarding retention of the passbooks of the customers, namely Anima Moran and 

Mamoni Gowala, the accused has stated that he retained those passbooks for making 

entries, but suddenly he became indisposed and could not enter the necessary 
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materials in the passbooks. The accused has admitted that on 31.1.08, Mamoni Gowala 

deposited four installments and those were collected by him. The appellant also 

admitted that on 25.9.2007 Mamoni Gowala deposited two installments and he had 

received that money. Regarding failure to deposit the money that was received on 

19.11.10, the appellant could not give any explanation. The appellant also admitted 

that he had received money from Mamoni Gowala on 30.9.08, 29.11.08, 31.12.08, 

28.2.09, 31.3.09, 29.4.09, 11.6.09, 3.10.09, 31.3.09, 30.4.10, 30.6.10, 27.5.10 and 

19.11.10  Regarding the recurring deposit of Mamoni Gowala, the appellant has 

admitted that though her account was closed sometimes back, he continued to receive 

Rs.4,00/- per month from her. 

 

19. Here in this case, all the witnesses have been cross-examined by the defence 

counsel. The informant Jagadish Dutta has been extensively cross-examined by the 

defence counsel. I have carefully gone through the prosecution evidence. The defence 

plea is total denial. 

 

20.  Here in this case, I have already stated before that the appellant is a  public 

servant and there is no dispute about this fact. The only question that is to be 

determined in this case is as to whether the appellant has misappropriated the money 

that was handed over to him for depositing the same in the savings accounts of the 

customers. In this case, I have found that the evidence of Jagadish Dutta and that of 

Anima Moran and Mamoni Gowala have inspired confidence. There is nothing in the 

prosecution evidence that these witnesses were nurturing enmity against the appellant. 

I find no reason to disbelieve as to why these witnesses would depose false evidence 

against the appellant.  The witnesses are found to be trustworthy. I find that the 

offence against the appellant has been proved beyond all reasonable doubt. I am of the 

considered opinion that the ld. trial Court has rightly appreciated the prosecution 
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evidence and has arrived at a correct finding. Therefore, I find that this appeal has no 

merit. 

 

 

O     R     D     E     R 
 

 
21. That being the position, the appeal is dismissed. Send down a copy of this 

judgment along with the L.C.R. 

 

Given under my hand & seal of this Court on this the 6th  day of January, 2018.  

 

Dictated & corrected by me.  

 

 

                                                                                      ( P.J. Saikia )  
        Sessions Judge                                                         Sessions Judge  

  Tinsukia                                                                    Tinsukia 


